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RECENT IMPORTANT DECISIONS 677 

Equity — Specific Performance — Contract Not Enforceable as a 
Whole. — Three parties held the adjoining front lots on a certain square. 
They entered into an agreement to create a private alley across the rear of 
their lots to connect with the side streets. The agreement was not recorded. 
Later, the owner of one of the corner lots sold to a third party, who refused 
to be bound by the agreement. The defendant, the owner of the other 
corner lot, gave notice to the other two parties to the agreement, that unless 
they began work on the alley within ten days he would close the right of 
way across his lot. No action was taken, and at the end of the ten days the 
defendant commenced the erection of a stable at the rear of his lot over the 
right of way. The owner of the middle lot filed a bill in equity to restrain 
the further erection of the stable, and for specific performance of the agree- 
ment. Held, that as the purchaser of the other corner lot had refused to 
be bound by the agreement there was no longer any consideration for the 
defendant's promise, and as the agreement could not be carried out as a 
whole the court would leave the parties to their remedy at law. (Fell and 
Mestrezat, JJ., dissenting. Bannerol v. Davidson et al. (1910), — Pa. — , 
75 Atl. 417. 

It is well settled that an injunction will lie to protect the owner of an 
easement in its enjoyment. Herman v. Roberts, 119 N. Y. 37, 23 N. E. 442, 
16 Am. St. Rep. 800; Bailey et al. v. Agazuam Nat. Bank, 190 Mass. 20, 76 N. 
E. 449, 3 L. R. A. (N. S.) 98, 112 Am. St. Rep. 296. This statement, how- 
ever, must be taken with the qualification that an injunction will not be grant- 
ed as a matter of right in every case of the obstruction of a right of way or 
other easement but each case must be decided on its own circumstances, and 
it rests in the sound discretion of the court whether an injunction will issue. 
Starkie v. Richmond, 155 Mass. 188, 29 N. E. 770. Jn granting an injunction 
the effect of which is to compel the specific performance of a contract the 
court will be guided by the same principles as govern a direct decree for 
specific performance. Berliner Gramophone Co. v. Seaman, no Fed. 30; 
South Chicago City Ry. Co. v. Calumet Electric St. Ry., 171 111. 391. Such 
a decree will not be granted unless the contract can be enforced as an 
entirety, especially if it will be unreasonable and unjust to the defendant. 
Baldivin v. Fletcher, 48 Mich. 604, 12 N. W. 873 ; Friend v. Lamb, 152 Pa. 529. 
There is an exception to this rule in the case of a separable contract ; Meek v. 
Walthall, 20 Ark. 648; but the present case does not fall under the excep- 
tion, for the agreement was for a right of way over the three lots as a 
complete thing, and the decision in this case, though an apparent hardship 
upon the plaintiff, seems clearly sustained by authority. 

Evidence— Limitation of Number of Witnesses— When Reversible 
Error.— Having no more witnesses present in court to examine, plaintiff's 
counsel moved to adjourn court until the following morning. The court, as a 
condition to adjournment, required counsel to name the witnesses he would 
call the succeeding day. After objecting, counsel complied, whereupon the 
court stated, that he would hold counsel pretty rigidly, on the following day, 
to the number of witnesses named. The next day the court refused to allow 



